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(1) UNCTAD, World Investment Report 2018 (United Nations Publication, 2018), p. 88.

(2) AfiL, [CBE] OfF% (A% 5EHONE, W18 X OEARRICHEEL 5 2 5/ % 5k
FTHb0L LT, B, duE, EREE, &7, BEE, BEBIOHROSMIE 58
WA ED 5. ROEHES 206 LFMT 2205, BB EHEOIRNDSLEEL 7 5 D TR
FaCEkb v, S, e [HE5OMRGH & e R o [HBIN] BB EAREL) - (5 -
56) Ik 183455 (20184F) - 184% 1% ([W4F) - 184% 5% (20194) - 185% 275 ([
) - 185% 55 (F4E - i),

(3) Antony Crockett, “Indonesia’s Bilateral Investment Treaties: Between Generations?”, ICSID
Review, Vol. 30, No.2 (2015); David Price, “Indonesia’s Bold Strategy on Bilateral Investment
Treaties: Seeking and Equitable Climate for Investment?”, Asian Journal of International Law,
Vol. 7 (2017).

(4) Mohammad Mossallam, “Process Matters: South Africa’s Experience Exiting its BITs", GEG
Working Paper 2015/97 (2015) <https.//www.geg.ox.ac.uk/publication/geg-wp-201597-process-
matters-south-africas-experience-exiting-its-bits>.

(5) Cecilia Olivet, “Why Did Ecuador Terminate All Its Bilateral Investment Treaties?”, 25 May
2017 <https://www.tni.org/en/article/why-did-ecuador-terminate-all-its-bilateral-investment-
treaties>.

(6) UNCTAD, World Investment Report 2017 (United Nations Publication, 2017), p. 126.
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MEl L C& 729, S LARIE, Swisshourgh %LV b &9 f it O F4) & AT 12,

(7) 20184F, EU ®lEkHTIEA I % - Foa Ay 7 7 BIT OFEMESLIED EU 5891248
fil 9~ % & HIWF L 720 Slowakische Republik c. Achmea BV, 1 affaire C-284/16, 6 mars 2018, par. 58.
ZiE PSS T [EU R ER o &z & EU d:o BaE | TBEHE] 95% 15 (20194F)
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investment-treaties_en>.

(8) FLERNUA LHENZAT 2 EREFEZOP, The b REORENZ R ET5I0L & F
LDN, WKL LT b AT, FHB L OFAT LIEATrESE I TH Y, MR O B A
AR L L TEOMEBLIUOBRATER T A LW EETH L L ORBHA S, KIS
DRI > THRF R D Do ZOREIZOWTIE, S Ld72NKRESE, P [EEREE
BB 2 EEOMR] - & EE [EREEREREIC B 2 AR L ZORE & OEMBIR

— RENRE L TCOREICHTAEREE LGS LFELTE L TCOFREICHT L —-FE
— ] HEE— () [EREFOHE — g e BY — FEEheA S]]
(fFtt, 20144F),

(9) CoOMEZEREOTEETLHEOAZETF S, James Harrison, “The Life and Death of BITs:
Legal Issues Concerning Survival Clauses and the Termination of Investment Treaties”, The
Journal of World Investment & Trade, Vol. 13 (2012), p. 928; Federico M. Lavopa, Lucas E.
Barreiros & M. Victoria Bruno, “How to Kill a BIT and not Die Trying: Legal and Political
Challenges of Denouncing or Renegotiating Bilateral Investment Treaties”, Journal of
International Economic Law, Vol. 16 (2013), p. 869; Frédéric G. Sourgens, “Keep the Faith:
Investment Protection Following the Denunciation of International Investment Agreements”,
Santa Clara Journal of International Law, Vol. 11, No. 2 (2013), p. 335; Tania Voon, Andrew
Mitchell & James Munro, “Parting Ways: The Impact of Mutual Termination of Investment
Treaties on Investor Rights”, /CSID Review, Vol. 29, No. 2 (2014), p. 451; Karsten Nowrot,
“Termination and Renegotiation of International Investment Agreements”, in Steffen Hindelang
& Markus Krajewski (eds.), Shifting Paradigms in International Investment Law: More Balanced,
Less Isolated, Increasingly Diversified (Oxford University Press, 2016), p. 227; Fernando Lusa
Bordin, “Reasserting Control through Withdrawal from Investment Agreements: What Role for
the Law of Treaties?”, in Andreas Kulick (ed.), Reassertion of Control over the Investment Treaty
Regime (Cambridge University Press, 2016), p. 209; Clemens Wackernagel, “The Twilight of the
BITs? EU Judicial Proceedings, the Consensual Termination of Intra-EU BITs and Why that
Matters for International Law”, Beitrdige zum Transnationalen Wirtschaftsrecht, Heft 140 (2016),
p. 1. 7B, EUFELELOREICZOWTLHETTAD DL LT, YiKang Zhang, “Mutual Termination
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F§42ZLETERV] EED, MRAEORMBIARTREN:% 520 5 W, IE ICSID 4910k
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HEOMER), % (inoperative) SUIBITATRECTH 2 LB 256 #IRxE, HE&ED
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ITA Fail, OFEMR—EOHMIZ MOk E RE L2 LT, @ZFokiz—4FED
—HHEHIC L AR T 2B 5—HT, @5 (survival clause; sunset clause) &I
ENBHEICL YV BEFOHBEREMREL T DWW X7 V¥ F >~ - HABIT 32450

of Sunset Clauses in Intra-EU BITs: The Search for Investor Protections”, The American Review
of International Arbitration, Vol. 29, No. 2 (2018), p. 173.

10) James D. Fry & Odysseas G. Repousis, “Intertemporality and International Investment
Arbitration: Protecting the Jurisdiction of Established Tribunals”, Arbitration International, Vol.
31, No. 2 (2015), p. 237.

(1) Convention on the Settlement of Investment Disputes between States and Nationals of Other
States, 575 U.N.T.S. 159, Art. 25. RGeh%#H S 72BN NZIRD b DB % o Bavindir v. Pakistan,
ICSID Case No. ARB/03/29, Decision on Jurisdiction, 14 November 2005 (Kaufmann-Kohler

(chair), Bockstiegel & Berman), para. 178; Eskosol S.p.A. in liquidazione v. Italy, ICSID Case
No. ARB/15/50, Decision on Italy’'s Request for Immediate Termination and Italy’s Jurisdictional
Objection based on Inapplicability of the Energy Charter Treaty to Intra-EU Disputes, 7 May
2019 (Kalicki (chair), Stern & Santiago Tawil), para. 201.

12 UNCITRAL 7 ¥V 7 KP4 — - 70— N VEET 1 —F A [T 6 O EBREHG|
#i—— UNCITRAL TERL D 430k R ] (20164F) 21 (W EWER) <http://uncitralrcap.
org/wp-content/uploads/2017/02/all-A4_v2.pdf>. See also, Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, 330 U.N. T.S. 3, Art. 2.

U3 Buckeye Check Cashing, Inc. v. Cardegna et al., 546 U.S. 440 (2006), ILA; Reinmar Wolff (ed.),
New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards
- Commentary - (C.H. Beck, Hart & Nomos, 2012), p. 105.

(149 OECD, “Freedom of Investment Process: Temporal Validity of International Investment
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DWHEDW T OADLHEIZHERTI S HRE NN EHT 5.

ZIUZEY, AR L —HUETOEEIZE, BFOREROMEANIET %L —EHH
s %o BIZIE, T3 7I320004F 122 3OV ¥ — BB OW BB 24T L7205, [k
KIOFEIFZIE (43533 Db) 12 &), BFOFERICH L Cld & S 12204 Ma# H23 < Y9

L2L, COMOBEICOVTIRWL DO0ORA RSN &, 7, HEZThH
ROWNTEMIRE L LC, [T ] DA OUEEATA (SUERERE L) 5 s %5 0w,
T/, BRASHEIE, R TICET AMEICEINDL 2 ENE L, AEICE R TICE
WA SNV EMBRESNDRENDH 29, S 512, BEFEIIREEYET 5 HHES
5E (FTA) Rf%E#ER 2 (EPA) IZIZELNZRN EHB NI,

Agreements: A Large Sample Survey of Treaty Provisions”, DAF/INV/WD (2013) 9/ANN1/
REV, 21 November 2013, p. 15; Anthony Aust, Modern Treaty Law and Practice, 3 ed. (Cambridge
University Press, 2013), p. 253.

15 BeEOMEME N OPE IS A HAREE 7IvE > F AERIE & oEOsE (20184E12H 1 HE %)
<https://www.mofa.go.jp/mofaj/ila/et/page25_001863 html>.

16)  Yukos Universal Limited v. Russia, UNCITRAL Arbitration, PCA Case No. AA 227, Interim
Award on Jurisdiction and Admissibility, 30 November 2009 (Fortier (chair), Poncet &
Schwebel), para. 339.

17) koT, #TUNOITE?D bIHERZRIET 256 3R HEZ B LER D L05, TOfl
134 < 7 \».Kathryn Godron & Joachim Pohl, “Investment Treaties over Time - Treaty Practice
and Interpretation in a Changing World”, OECD Working Papers on International Investment,
2015/02, p. 33 <http://dx.doi.org/10.1787/5js7rhd8sq7h-en>.

(18 Nowrot, supra note 9, pp. 254-260. Cf. Harrison, supra note 9, pp. 946-947. 7275 L, HEk st
HBABICL AR T~0#HAEEET 2360 b 5. Eastern Sugar v. Czech, UNCITRAL
Arbitration, SCC No. 088/2004, Partial Award, 27 March 2007 (Karrer (chair), Volterra &

/N Gaillard), paras. 173-174; Walter Baw v. Thailand, UNCITRAL Arbitration, Award, 1 July 2009

t (Barker (chair), Lalonde & Bunnag), paras. 95 & 9.69; Marco Gavazzi & Stefano Gavazzi v.
Romania, ICSID Case No. ARB/12/25, Decision on Jurisdiction, Admissibility and Liability, 21
April 2015 (Van Houtte (chair), Veeder & Rubino-Sammartano), para. 1, fn. 1.

19 Zo72, FTA/EPA 2B W TIEEEFED BIT 2@MEIL S 212 805 (L e b, BED
EIIZORRD SIS 5) Z 533 %o Morocco-US FTA (2004), Art. 1.2 (3) & (4) < https://
ustr.gov/trade-agreements/free-trade-agreements/morocco-fta/final-text>; Canada-Peru FTA

(2008), Art. 845 <https://www.international.gc.ca/trade-commerce/trade-agreements-accords-
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2228 BIT O3 KoEH & 3EMICBE S 72720, AR HIZIH BIT ORI AFEETE 72
T ORB G (2005EF54E) 12\, MR OB BN G E SNDR-R L o7,

(2) —RREREE

—REBREIZ OV T YRR Bk D % o

FAIESAIT0SR 1 b 1E, [HRMOBTHNIZFNOERIZ L o> TEL Tz BHEOK
F, B R OERIRE] 13T OREE 2T RV EED D, F23TR2HD, F0HE=
ENCG-2 2 A O—Ti il 2 IR 2. L2 L, WINSEROHEHOAZTRE LT
BY, BRAOHERZEERET 250 TEL WS, FEMIZL, HERIT A JFHETIE
T, FE=EERZ)NHNERISED SN ERL DT TE 2w, FAEICH-

commerciaux/agr-acc/peru-perou/fta-ale/index.aspx?lang=eng>; Canada-Panama FTA (2010),
Art. 938 <https://www.international.gc.ca/trade-commerce/trade-agreements-accords-
commerciaux/agr-acc/panama/fta-ale/index.aspx?lang=eng>. Z1Z & 1), 47% FTA/EPA 73
TLASAIIZE B ICIH BIT 23053 5. UNCTAD, “Phase 2 of IIA Reform: Modernizing the
Existing Stock of Old-Generation Treaties”, IIA Issues Note, No.2 (2017), p. 12 <http://unctad.
org/en/pages/PublicationWebflyer.aspx?publicationid=1804>.

20 Aust, supra note 14, p. 235; Laurence R Helfer, “Terminating Treaties”, in Duncan B. Hollis
(ed.), The Oxford Guide to Treaties (Oxford University Press, 2012), p. 636; Nowrot, supra note
9, pp. 263-264; Voon, Mitchell & Munro, supra note 9, pp. 467-468; Zhang, supra note 9, p. 186.

@)  Agreement between Ireland and the Czech Republic on the Amendments to the Agreement
between Ireland and the Czech Republic for the Promotion and Reciprocal Protection of
Investments, signed on 28 June 1996, in Dublin, and on Termination thereof, Irish Treaty Series
No. 26 of 2012. See, Luke E. Peterson, “Czech Republic Terminates Investment Treaties in such
a way as to Cast Doubt on Residual Legal Protection for Existing Investments”, [AReporter, 1
February 2011 <https://www.lareporter.com>.

2 Zhang, supra note 9, pp. 175-176.

23 EuroGas & Belmont Resources v. Slovakia, ICSID Case No. ARB/14/14, Award, 18 August
2017 (Mayer (chair), Gaillard & Stern), paras. 427 & 457-458.

24 E.g, Pierre d' Argent, “Article 36 - Treaties Providing for Rights for Third States,” in Olivier
Corten & Pierre Klein (eds.), The Vienna Conventions on the Law of Treaties: A Commentary,
Volume I (Oxford University Press, 2011), p. 930, para. 3; Alexander Proelss, “Article 34 -
General Rule Regarding Third States,” in Olivier Dérr & Kirsten Schmalenbach (eds.), Vienna
Convention on the Law of Treaties: A Commentary (Springer, 2012), p. 611, MN. 12; Stephan
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ZoJERNE, FISEBOBROEROMMEDOHERIALBH CEISHEH SN TEL™, &
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Wittich, “Article 70 - Consequences of the Termination of a Treaty,” in Olivier Dorr & Kirsten
Schmalenbach (eds.), Vienna Convention on the Law of Treaties: A Commentary (Springer, 2012)
p. 1206, MIN. 29; Aust, supra note 14, p. 226; Antonios Tzanakopoulos, "Denunciation of the ICSID
Convention under the General International Law of Treaties”, in R. Hofmann & C.J. Tams (eds.),
International Investment Law and General International Law: From Clinical Isolation to Systemic
Integration (Nomos, 2011), pp. 90-91, fn. 85.

25 E.g, Mark E. Villiger, Commentary on the 1969 Vienna Convention on the Law of Treaties
(Martinus Nijhoff, 2009), p. 492, MN. 2; Martins Paparinskis, “Investment Treaty Arbitration and
the (New) Law of State Responsibility”, The European Journal of International Law, Vol. 24, No.
2 (2013), p. 624; Sourgens, supra note 9, p. 382; Lusa Bordin, supra note 9, p. 216. Cf. Harrison,
supra note 9, pp. 944-946.

26 Certaines questions touchant les colons d’origine allemande, dans les territoires cédés par
U’Allemagne a la Pologne, avis consultatif, 10 septembre 1923, CP.L],, sér. B, No. 6, p . 36; Sudan
v. Sudan People’s Liberation Movement/Army, PCA Arbitration, Final Award, 22 July 2009,
paras. 753, 754 & 766; Philippines v. China, UNCLOS Annex VII Arbitration, PCA Case No.
2013-19, Award, 12 July 2016, para. 799.

@27 D.P. O Connell, State Succession in Municipal Law and International Law.: Volume I, Internal
Relations (Cambridge University Press, 1967), p. 240.

28 Wittich, supra note 24, p. 1207, MN. 30. 72 B, HA # T H#ATHOMMER TR S 1I2EET L L1

[BEAHE B3 2 IR Lo — 62 (general notions) EMAENLRWTH S S | Lk 7-Fifl
4 5o Eskosol S.p.A. in liquidizione v. Italy, supra note 11, para. 226. L7 L, ATl ICSID
59255 1 THIRE DS SN CB Y, —BREFESSEHE S N7oblF TlER {, F oM Etao
MR DR TE L 72 o 72 FF BT 22 v,

)5, FEEMIZIZEU L) BERNFEER2 SO [5Bar ] Lwv ) Wi % FFo k= o EU #E
JBi (Brexit) (ZBIL T, BEAHMERHIZSHE S L2 AHI3 5% T & 2\ Michael Waibel, “Brexit
and Acquired Rights”, AJIL Unbound, Vol. 111 (2018), p. 442. th#d KMt [EU BB o B35 R E

— Brexit # %M & LT — | WHE (&) [EUo@E &) A7 HNF v &) (B0,
20164F) 110H b &,

29 E.g., Affaire Goldenberg, Allemagne c. Roumanie, Lausanne, 27 septembre 1928, Reports of
International Arbitral Awards, Vol. 11, p. 909.

B0 See, Merril & Ring Forestry L.P. v. Canada, UNCITRAL Arbitration, Award, 31 March 2010

(Orrego Vicuna (chair), Dam & Rowley), para. 114. L72%5-> T, ICSID {3~ D[E & % & A 72
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A/B, No. 63, p. 85 ; Waibel, supra note 28, p. 443.

82 Sourgens, supra note 9, pp. 384-386; Voon et al., supra note 9, p. 464. See also, Ignacio Suarez
Anzorena, “Consent to Arbitration in Foreign Investment Laws”, in Ian A. Laird & Todd J.
Weiler (eds.), Investment Treaty Arbitration and International Law: Volume 2 (Juris, 2010), p. 79.

83 Jan Oostergetel & Theodora Laurentius v. Slovak Republic, UNCITRAL Arbitration, Decision
on Jurisdiction, 30 April 2010 (Kaufmann-Kohler (chair), Wladimiroff & Trapl), para. 95.
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to Negotiate Access to the Pacific Ocean (Bolivia v. Chile), Judgment, 1 October 2018, para. 162.

85 See, Michael Waibel, “Investment Arbitration: Jurisdiction and Admissibility”, University of
Cambridge Faculty of Law Legal Studies Research Paper No. 9/2014 (2014), p. 5 <https://ssrn.
com/abstract=2391789>.

86 Ko Swan Sik, “The Concept of Acquired Rights in International Law: A Survey”, in H. Meijers
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BY BIZIE, 7T YA - AT AY 2 BIT (Earih ke B L ORI EESE (SCRLE O FEH# % b 2
Vo) B, AT AT AY 2 BIT G ke b b 2RI (RO I b 2 v,)
ERAT D720, 77 AR M O T Ty AENE, 4T 0 F NSRS T IUE
@ BIT O# % %\ 511 % . Emmanuel Gaillard, “Abuse of Process in International Arbitration”,
ICSID Review, Vol. 32, No. 1 (2017), p. 24.

40 4+ ¥ &% CME tL & 2O KE AFEE Ronald S. Lauder K78, #h2h4+5 0% - Fxa
BIT & kKEF = 2 BIT 2D ZFIMEIA K2R L2 E4TH D, Ronald S. Lauder v.
Czech, UNCITRAL Arbitration, Final Award, 3 September 2001 (Briner (chair), Cutler & Klein),
paras. 174 & 177, CME v. Czech, UNCITRAL Arbitration, Partial Award, 13 September 2001
(Kthn (chair), Schwebel & Handl), para. 412. 20, iy [IEATHOFReoBim], ]
(i) TEFEEERE PRI & 235EmRE] (45, 20104F) 2428,

(1) Stephan W. Schill, The Multilateralization of International Investment Law (Cambridge
University Press, 2009), p. 238.

42 Ibid., p. 18.

W) [BITs i, 2oL LT, HIZSHEMNE S 27 A0 LS IZHEL TS (function
analogously) Jo Ibid., pp. 15-16. [BITs 3% %k |% A THL (?quivalent) LWV DOTIERL,
BEB S DRARDIGAIMEWTY e el A DO—FTH % L BT & % (can be understood) (-] &
W) i TdH S |0 Schill, supra note 37, p. 1821, para. 14. 5B
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YBEAT A E S SN BRI TTA OEFIZH725 & LTHEE R LT, 2z ik
EATRO B &) BBz Z OHITIRIAPEI T H EN2 2 L% B2, W
HHRIZBWTS, 29 LATRPEDOSNLZ /ARSI N TN D, ZOHFNE, TIA &
v NI =7 OUWEB LUOERBIZOWTIERE ZR 2 2722 BEZ R L Tnd L) I1I2lb
Moo TIUL, FAITFMERI S 2 EARLZHR L 20, EoHREROERHIZOWT
LHELRDDL LD ELDWERMEDYD S,

A. @2 — [IRB#%] & SADC &H¥IFR TOREA
(1) Fum — [ARSE] @

Swissbourgh Diamond Mines (Pty) Ltd. (LLF, Swissbourgh) &, LV MEICEDX
HAVLEN, BT 7Y A (7)) EED Josias Van Zyl KB L O F D %E# (Josias Van Zyl
Family Trust 8 £ 0f Burmilla Trust) 2SH&$ 2 &4 T %, FFLILI9874FEEL Y M HD
S5OOMILTO S A Y E Y FEIRA BT L, 19884EI12L V b BUF & O CTHRELZK (Min-
ing Lease) %#iifs L7z (FIZE) . F4E, WEEOMNE L2 C& M CHRIEIESE 24
M4 5 5 DODMFENFE. S, Swissbourgh 72> SFRIMEDERE 2 2 TERIEZ BAMG L 72

[ Josias Van Zyl Family Trust ] [ Josias Van Zyl & (E37) ] [ Burmilla Trust ]

ls%

5% Swissbourgh Diamond 90%
Mines (Pty) Ltd. (L +)
1% 99%

PRIHEDEE

Matsoku Motete Orange Patiseng Rampai
Diamonds (Pty) Ltd Diamonds (Pty) Ltd Diamonds (Pty) Ltd Diamonds (Pty) Ltd Diamonds (Pty) Ltd

HEEEE (v MEA, 1988 FREIL.)

* Swissbourgh OFEME (HEEEFEHT (RIBIEEY) 7 — 1357 X b FH1E)

L2L, LY MIET7TEOMT [V Y MEiokFIEE] (2R3 2% (19864) % fififh
LThD, BRI S CIIBEIK BB ORISR ASHEA TWiz, Tzl Y
N BUFFIZ19924F (CHREEZFT B L OB 224 % fi# B L, Swissbourgh & ORI CTHr§23E L 72,

42 520004F 1223 T, WFE LY b ENECHET CEBR ORI % Fr o 7275, i iyic
PERREHI T X2 R 2 AR L FRE L 72e T D%, 20074E1220F C Van Zyl K3 w7 BUff
WOV % B L 727, BRI S B OV R« E L 72,

1) HFEBRIZOWTITRE 2, Kingdom of Lesotho v. Swissbourgh Diamond Mines (Pty)
Limited and others, [2017] SGHC 195, Judgment, 14 August 2017, paras. 7-30; Swissbourgh
Diamond Mines (Pty) Ltd and others v. Kingdom of Lesotho, [2018] SGCA 81, Judgment, 27
November 2018, paras. 8-24.

45 Van Zyl v. Government of RSA [2007] SCA 109 (RSA).
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(2) SADC ¥ TOERFEA

20094E 6 H12H, Swissbourgh (3 ZDOMEB L OBIEEEES &L L2, MEHT7T 707
FZEIEFE (SADC) HEHPTTL Y b 23R L7299,

SADC (Southern African Development Community) &, 7 7 #E#RO107 E (7~
I5, KvIF, TATTF4= (HE&: ATYFYF), LY, Y5941, EFE—
7, FIET, FUYT, FrETBIVPY N7 ) ASSADC &4 (19924E) 12X D)
BT LERBEETH D D R, BISS, WAeREER SHA ST TomI0 T r—T A
ELTHWONRTEZZ, WEOMBEE, Eol0ENCHET7, a2y ITRFLME, <57
AHN, FE—Y¥R, k=Y VBIOIEORERINZ 216 ETHSLW,

SADC #4713 SADC D#EBI D 15 TdH 1) (SADCHM I 1T {), ZOHBHER
B X O P 2 513, EIMABE CRINS N7z SADC #HrkeE® (20004£8 A 7 HE
%, 20014E 8 H 7 #1538t T O FEBEOEE20054E72 5 0) HHHL Tz @,

BHPFTOFREE L, [(SADC) FEHOMMRB L UEA] ICHET 2 [H50 5555
LUHOWHHETT] 2RSS R HEldsa). $72, SSTHREZR DT [
FHOKF B L CHIAE BN FER EOMO#GF | Ths (F155 1), 72751
BRNFERIZOWTREAKFEOE TAko 51 s ([ 23H),

SADC §f1%, 325128V TC [ ZOLRK OB E 72132 54 U 2% ] @ SADC #
HIFFA~DONELE EDO T b, Swissbourgh HIdFEISIZIEDE, LY M X A LG EE
A OROMEIER TS & FE L 72,

4% (FH) SADC B L UZolnBEIX, KROFAIZHE> TTEITLb0 LT 5,
() AME, REFRB LIOEOLR ()

65 (—Hm#H)  MEENL, SADC O HEYOER & IHMET 2 7260 () 72 518 % R
Wy bHZExHMRL, ZOREMOKMEE:, ZOHHOZERS L2 O5KOHEDOE
ZEH)LTABENODHL D% bHEELELEZL230ET 5,

46) Swissbourgh Diamond Mines (Pty) Ltd and Others v Kingdom of Lesotho, SADC (T) 04/
2009.

4D 19794E I C RS SN M ER T 7 ) A B S #5423k (The Southern African Development
Coordination Conference) D&Mk T 5. Treaty of the Southern African Development
Community, signed on 17 August 1992, International Legal Materials. Vol. 32, p. 116, Art. 44.

48 See generally, Tunguru Huaraka, “The Southern African Development Community”, in
Laurence Boisson de Chazournes & Vera Gowlland-Debbas (eds.), The International Legal
System in Quest of Equity and Universality: Liber amicorum Georges Abi-Saab (Martinus
Nijhoff, 2001), p. 797; <http://www.sadc.int/>.

49 Protocol on Tribunal in the Southern African Development Community and Rules of Procedure
of the Southern African Development Community, signed on 7 August 2000 <http://www.sadc.
int/files/1413/5292/8369/Protocol_on_the_Tribunal_and_Rules_thereof2000.pdf>.
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B. FAfE#n% —— SADC HF¥IFTORAE - LR FiHmE
(1) SADC F¥IFrDOHHE

(a)  HEfE

Swissbourgh ®#EFFIZEH, SADC HHPFHNIIE Y YN T T2 X 5 AT 2o UT
2B % FREEDMRIE L Tz (Mike Campbell XF ¥ > /37 1) o #1132 20084FE D) kT,
FNGERICKT T BEHEELEET A E LV, YUNTIIZLAENEELHD, BEE
{T}% Lf: (50)0

VUNT TG TNIREE L, BHPTOMERO R L% thon B EIC TR L7z, 201048
H17H, [SADC OEEOESRIERRE | (SADC 589105 1 H) T % Hh&E (Summit)
&, BHIFTOE], B X OMHEREZ BT 2 288 —FCPE LY, 2o, #HT
AR 2 B2 D72 R CAZH L7220 352 L 228k 2 & & D1, BRI,
TEOMT LB EOHLEB L CHiLATh R VIREER T 2%, Zhicky, FE
I, BT L Swissbourgh DN T ELRBHOFMAL WIS 2 2 LB TELL B o7

201445 8 A18H, EMEHEIIH - 2 BH b EH » &5 TIRIRL 2%, #imedHo
Tl BHPFTOEEMNIL [SADC 5898 L OTEEHEOMHU B3 2 N E M o4 ]
IZBRE S (33%%), 2d%ahe & b ICIHEREE L [BEIlk (repeal) ] b (485%). #ik
EFHIL, FHREODO 35O 2HHEE L FE L2300 BRI E L (53%), o
SADC INBENZ X 2 MADFBD NS (545:). MEELSH (LI oW, YT
BIUOLY F2EL 9 W EPHHEESICEA LY, HNSHEOBEIC OIS THdEE 2
WMAZSET LZENZ E 2720w &9 TH Y, BAMICIZIHEE S WK L LT 2
FLTwa,

(b) EMHEE
B, HEEED Bk TAOENEEICE, RRAWER LI DS DY,

60 Mike Campbell (Pvt) Ltd. et al. v. Zimbabwe, SADC (T) Case No. 2/2007, [2008] SADCT 2,
Judgment, 28 November 2008.

6) SADC Summit, Communiqué of the 30th Jubilee Summit of SADC Heads of State and
Government, 17 August 2010, para. 32 <https.//www.sadc.int/files/3613/5341/5517/SADC_
Jubillee_Summit_Communique.pdf.pdf>.

62 SADC Summit, Communiqué Extraordinary Summit Heads of State and Government of the
Southern Africa Development Community, Windhoek, Republic of Namibia, 20 May 2011, paras.
7-8 <http://www.swradioafrica.com/Documents/SADCSummit240511.pdf>.

63 Protocol on the Tribunal in the Southern African Development Community, signed on 18
August 2014 <https://ijrcenter.org/wp-content/uploads/2016/11/New-SADC-Tribunal-Protocol-
Signed.pdf>.

64 SADC Summit, Communiqué of the 36th Summit of SADC Heads of State and Government,
Mbabane, Swaziland, 30-31 August 2016, para. 38 <https://www.sadc.int/files/4914/7274/8383/
Communique_of_the_36th_SADC_Summit_Swaziland__31_August_2016.pdf>.

65 Gerhard Erasmus, “The New Protocol for the SADC Tribunal: Jurisdictional Changes and
Implications for SADC Community Law”, tralac Working Paper, No. USISWP01/2015 (2015), pp. 3-5.
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HEEEH ORI, SADC n#E (157 E (4F)) 045503 (=120E) OREIC
LB WHENH L (HREEHITR) 07, Frigedid, R zaemBEoGEIC L o720
DD, ZTOWPFED7ZDOIIEZZE (9VE) D350 2 (=6 7E) OHHERH UL
JEY 29, LT, 2o [BIE] BIHFEEOUEHEIZ > 72 b oTid 2 <, &
BEDHEEZOWRAE T 72IIIMAZTE T35 £ TlE, ZHERSEHO—TBLFE TOlE
IE (GE4fal4c 1) 1ce 2 LS NLD,

SADC O EBE#HME L L COMWEIZEA, ZOMOIBIEORFEMIIZE 2%, %
B, w7 R IE, 20184E12H, IR ENGEHAT & iR 5 2 % SADC 8 Ef -
TBY, BHPrOBEEWICER, T OMFUE SADC 4898 & OB TS E ol Tt
EILHRIELR L RVEDIH T, #ifeEEICE %4 L7z Jacob Zuma B KA TEDAT A %
FLHIWIL, FoRb% a2,

COEHIE, BEOLIH)EMBEEOEEIC LS B WEHFTEHLO A EEIZ O W T
HERH VL, bo kb, Swisshourgh HHTIEZ OMIEHER SN TBS Y, /-
FHO ATV TEFAREORBEIZE T2 Wiz, AT I LTS A - 2 MEHaFT
bz,

(2) #Mi-LHFBFHEE

(a) HEHE

O L) BEREIRO T, 201246 H20H, Swissbourgh & ik SADC B E O <
ikl SN M BB L OF& 12§ % 3522 (PFI : Protocol on Finance and Investment) |

(20064EF 44, 20104E%h 0 36HE) SN2 dED & Ly Maxt LIp#EkE i Lar <, BB )
RFETIELT 2 L ERLAZW,

PFI @ HL, NS E I CoOWME - & BEROFH % i U CHIS C ORI e 72 B 58
OiER BT 2 2ich Y (PFI24%), MEE 1 [HEICHT 200 (DT, [$EEE
#H] LT2.) PHEORELED D, WEMEFIZ, DUHHER A FARE LTS,

66 FrEEsegl, [COREBECORETCEALMEEIC LV fEShbb0L T2
EW, 535, ZoFEEE [MYE (the Member States) @ 347 212 X A HifEEDEFL]
PH3OHBZRIZH N ZE L L BED S, 5350 [TNME ] (ZeMBEZ EER T2 & bE G755
WE 045D [ ZOFEEFIX, WALRIMBEENZLAZMAOOIZHHKLTBL] LEDHTVDS
720, [BHE] 23K 5 EMRTL008%4TH 5L,

67 bord, EREMELE, IO~ ORZEIZL D, HEE# B LU SADC 40
OBEEEAHIN SN D EEZ 5NLHhE Ltk v,

68 Law Society of South Africa and Others v President of the Republic of South Africa and Others

[2018] ZACC 51, paras. 49 et seq. & 94.

69 Protocol on Finance and Investments, signed on 18 June 2006, entered into force on 16 April
2010 <http://www.sadc.int/files/4213/5332/6872/Protocol_on_Finance__Investment2006.pdf>.
60 Swissbourgh Diamond Mines (Pty) Limited, Josias Van Zyl, The Josias Van Zyl Family Trust
and others v. The Kingdom of Lesotho, UNCITRAL Arbitration, PCA Case No. 2013-29

[hereinafter, “Swissbourgh v. Lesotho™].
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A DFEEZMATBY, RO L) IHEFHTER B LT & bBE L Tz,

285 ammE Ok

13 BEREUFELE OB O, FiEOZTANS NIHEW M 5 5%E D&
12B93 % %74 (Disputes [...] concerning an obligation [...] in relation to an admitted
investment) T o C, KIFWIZRRIN LR, o720 DI, HFLFEEOVTRLN
WET B, BENFE 52T L2RIC, BHIC X AiRo#EE» 5 6 71 Hok,
EE[ S AN Ry g

4TH ARGEOHEIE, KMEFOMIIFEE LD EIE U289 3@ L kv,

LV MEINFEHIFT B L OV SADC FHAT TH-bavze TIUHE S 12k L, ipdicfist s
72#4% T84 (Shuttering Dispute) ]| EFHINT W5, TUH# S Z L EEDAK)E
FZHED APFRAAFL S N o 72D, RHEHE A ORI FEERNI A U2 UH# 12
R SN2 TH D,

WL, ARV EE S L v & X 1E UNCITRAL MR RN 25 it s n s

(285 37H) . PASAKF & UNCITRAL M RE S 1, David AR. Williams QC ({ffi#kE
®$), R. Doak Bishop 3 & " Petrus Millar Nienaber 28Ik A2 S, & v AR —)L
A & 7 - 7200,

(b) EHIWT (20164F)

IR D X ORZICH T 2 5] (20164 4 A18H) & BT
B IAHIIT ] (20164510 H20H) D2 0% 5EH L2, Riglc L Y EELOIIHIZETH Y,
DIF, ik [hERHImT ] L0950, SAUIARTGEER S CIRACTH 575, HICH 2 T0H
R (R E SRR THEDS DICENT WA, ZRIZEDXRE 2D 5@,

BRI ENE, A S A G R 285 DM FE B 2 G - S v & LT, Pk
HltEr Frolo 1S, WHEOBEBRNICOE, FHHFEIERICIIUIGSFO—T
B0, AP OKEMIEEMEICTH D L FIR S N7z, MRIER, [ X WOHFEI 7 0+ X
SHMAOMENEL A LBV EL] L LT, AMromgdis, T8 #EHES X 0H
RENTVBFFOVTIIZBNTHELDBIMEOHGTH D LWL 720,

6) Kingdom of Lesotho v. Swissbourgh Diamond Mines (Pty) Limited and others, [2017] SGHC
195, Judgment, 14 August 2017, para. 3.

62 Swissbourgh v. Lesotho, supra note 60, Partial Award on Jurisdiction and Merits, 18 April
2016 (Williams (chair), Bishop & Nienaber) [hereinafter, “Swissbourgh Award"] & Final Award
on Costs, 20 October 2016.

63 Kingdom of Lesotho v. Swissbourgh Diamond Mines (Pty) Limited and others, [2017] SGHC
195, Judgment, 14 August 2017 [hereinafter, “High Court Judgment”].

64 Swissbourgh Award, paras. 7.201-206, quoted in High Court Judgment, supra note 63, paras.
106-107.
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H212, EWEOHFEENF DI, SADC FHFT COFKH D IHE S N AR T,
SADC &) EOFREN R EMETOREST 2 [HEWE (investment) | 122472 % 5%
LD THL, [HEWE] OEFRIHEMEET15£20HIIH SO,

HEBIOR—-DNT75) FD00OHEER (productive and portfolio investment ass-

ets) OWEA, BUFE 23 THY, FIZ, ROLDOEEL,

(a) BhEEDB X OARBIEZ b NIHOME, SEIUEE, B EESO T oMo W Ek

(b) SO, TR B X OHAE F 7213t O W EE 0§ 2 Flis

(c) EEREME I 721 3RFAVANGE % Fo 228 L oBATHERES L VB4

(d) FEME, ONAZLSCICHEICH T 208, Wi, TETYA v BLUMTEHED
TEM R e

(e) WEHIZ XD F/UTH LG SNHER, THUTIETRBREREZHREL, WMol
IR LB L OHHT 27200080 %5,

Mh3IEx, THEMOE (bundle of rights) ] &\ &2 KL, KRUEFREDOIE I e
HUMEREET b, ThbL, RN THAOH] »oh, [EHD) ETERD
L7200 1 RIMER &, FIEZRD L7200 2 REMEN O )T % & A TWDS ] ®, gl
PE (BRELEF) M OALU D 2 RN RME, TSRS NS T TOM, &
WEETH iy, #RMETEOZODOFHED 20 [Rul50—iTdhsb |7, 2Lhnk,
ENE 1 IRIIMER 72 2 2 % ffb 32 2 L CRBICTEM AN L LD TETCLEH @, &
DXL, BHIHEDE T EOWERTH o> TLED S e\ AT IILEEH 2 5 1E
BIAELZLOTHY, [FEMICTHSN TN S [ v BETHEZ Y < SR
WEawL, FREE LY N EOBIZIE THIREZ EIRRE A 5 | 0,

§ 312, EMEIIESZAEC [ZANSI] TWALERH L, T8N, RELE
RNV P OERBEZITTWET2D, FHEIZOWTIMEO [ZiF A] IAETH LT,

AN, Wged (B EICHET 2385 ] T30 THLULEND S, HEEL,
FeEW e, T b5 [SADC FHFT CHUR IS 5 8% % kb A1) | 12 TR % 555
& LT, OFHPFTOEEEADR 2 /M L2 wish GRHprageEEl4ss L U155), OA
e, REERBIOEOLRMOBEERE (SADCEFHA5BLU6%), ORNIEMETFRHEHR
B (REWEE65) BLU@FEHTADT 7t ZDWEzR ([72745) O 4o%#Hd72™,

#5102, EINFOEE TEMICZE LT, SADC BT CORMEREZHHFTL7-00121F,

)
fSL

Protocol on Finance and Investments, supra note 59, Art. 1(2).

Swissbourgh Award, para. 7. 24, quoted in High Court Judgment, supra note 63, para. 183.
Ibid., paras. 7.29 & 7.31, quoted in High Court Judgment, supra note 63, para. 184.

Ibid., para. 7.32, quoted in High Court Judgment, supra note 63, para. 184.

Ibid., paras. 7.36-37, quoted in High Court Judgment, supra note 63, para. 185.

Ibid., paras. 7.104-106, quoted in High Court Judgment, supra note 63, paras. 229-232.
Ibid., paras. 7.163-164, quoted in High Court Judgment, supra note 63, paras. 253-254.
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- EERAFT OB ERLETH DL ETAH, LY MHFNEENE T A HERD 7% <
FHRINRETEDHEAE L o728 LT, WhW 2RO % B2,

REZOWT, MPEEZ EBROO» @B OER % 25 L, BEKEE & LT SADC
FHPT L FANEOME T E 2235 LBz EICH 2™, hikfEnct s, o
DFIEL SADC HH A HEHE L HEOB L LFO3IHOMBA»rSLLLbDL L,
UNCITRAL Mh#BH (B L O 23541213 SADC BHIFTakEs B L OB 1230 Xk,

E—1 v A (SADCMEE) Z#Ei s LCirbh, FRMBEEHNmPFERL*HO S
LOEED LN,

B, MK BT, Swissbourgh B L& HELMED IR EE 51X, ZDiK% Bur-
milla Trust IZF81E L Tz & LT, HIZ K2 BESNTE Y, PRI O
MFREENI BT, Fz e hFHTH S O BFE O S FEICRES NS LRE L, £
D78, 20164F12 Swissbourgh #LDOFEF: 3 H AL v MR L TH7- e hdkx B L7 T,
ZOth, L MDEMECHIET OBY TR & & BdG L2720, b ERFER & ek LA,

C. O HR—-IWTORHEFHRE=E

TUHAR=NVIZBNT, EBEMEBIZEBRAEDE (TAA © International Arbitration Acto
19944 1A 55237 (20024FEZ1E)) ™ 35 & 1F UNCITRAL RS #E 7 L (19854F) ™
PHET 5. E7IVEE, TAA OBUEICR L VIR D ICBWTY Y R— ks LTo%R)
TxFo JAA3S1H),

BEMEOFRIARD BB L TE, MBI 32 EFf (Appeal) 25580 51T
%5 (IAA1053HB L WAH), 727°L, TOFHIIEIHFOREZ TSI TLHE-> T
VB AR B S e 7z, APEEREIN (NS £ ORZICH T 2 M Rk
HWE) BT A LIREERIERHEDO b £ TIREELEWD,

FO70, KEFINERIZEFT VEICESSMM SN 2L &4 b (TAA 245), %é%
Wb FFRERE D, ARFRICH 2 B EENE R B TOVIE345: 2 TH a i) (fhECHIT IS
MPERAEESR O 1CHEOEHELAZ™, Ly FOERELALIUEFHIZ, (hE&kaE

@) Ibid., para. 7.229, quoted in High Court Judgment, supra note 63, paras. 279-232.

T)  Ibid., paras. 7.226-7.229, quoted in High Court Judgment, supra note 63, para. 281.

(@) Ibid., para. 9.34, quoted in Josias Van Zyl, The Josias Van Zyl Family Trust & The Burmilla
Trust v. Lesotho, UNCITRAL Arbitration, PCA Case No. 2016-21, Procedural Order No. 1:
Suspension, Bifurcation and Procedural Timetable, 3 November 2016, para. 6.

@) Josias Van Zyl, The Josias Van Zyl Family Trust & The Burmilla Trust v. Lesotho,
UNCITRAL Arbitration, PCA Case No. 2016-21, Procedural Order No. 2: Suspension of
Proceedings, 24 November 2016, para. 16.1.

(@) International Arbitration Act (Cap 134A, 2002 Rev Ed).

@ UNCITRAL Model Law on International Commercial Arbitration (1985) <http://www.
uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration.html>.

@ High Court Judgment, supra note 63, para. 72.

@9 Ibid., para. 86; Swissbourgh Diamond Mines (Pty) Ltd and others v. Kingdom of Lesotho,
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DBBLZ L B MBEFEEDORKINTD B 720, WERIE, Km50, KEHEH285125E
DEMEMAFPEE SN HRER L LHE LMD, HHEDOZITANS W EWE
BES 2 B ORBI T 289 | 124700 @02 HlT L 72,

(1) SZFEBHR (20175F)

wEEEEbE (EFE L © Kannan Ramesh $55) 1%, KZERO 4 mE BB, o
B L %380 720 O SADC #HFTCOFRMENL, ZNHEMGE LCix [FEME] 10485 7%
Vo @FFHEIE, BRI ERENT 2 (RO ICbEF kv, OFFEILL Y M2 [%
ARSI bDLIEFFZ RV QWTNOERTH DL, K& NCHET 2] FH &L
BRR

OB [FEW ] 324> %, 9, HEWEH 1 LB 5 [HEiE]
DiEF ([EEBLUOR—- L7+ VT O00PEEE]) 1%, BIT THEFEHVHNLERX

& 5WHHEDOME (every kind of assets) ]) &0 W, ZOXEB LUl a
Fho e 5T COEBMEDBRBIA S, HEMEL I [RENME] 2F3500%
BT EMENDD, LK EOFHEIZIZZNATR N,

F 7o, HEWEEOFEMEHEL, PEEMENSHLERO [HEHA (in the territory) |
WZHDHIEREHEE LT Y, AMEEO BN [ZAEOESN TR Shz, 7203
FOPH AT HHEMEORE] 12H 0, 262 bNUHSEOR SR & 2 ) 7 Wik
NOMFEIREL TR, 20700, £ EOFEIRELZTRVE, 4oL D,
EBE: EOMER % [ (B 2 SER L O ED L 7% L) HEEPNEARICHDY AL

(internalise) Z EXEOHMTH S]] #5, BETIIHERIZZE ) LIoTRE{T-o T
)

EHI, RIFFREIREREE 1L 20Ha 5005 e FIHIE SNz [HEME] OBk
BIZH %G LA, TRERI, [ S8 T 72 1 R0 nE % B0 28 Lo gATiskE, B
TR (c5) 24T 2 L FET 2, AT [F5RME] 1247259, 320
IVELTHBSY, [ (chose in action) | 1I2H U725 0 F7z, EEELEOME
FTHHOT, [HEICEY, THFEHOL L THGENLHEM] (e ) 1ICbB5%
WO AREIE BN IE, ENERH F 7 IR S 2 FRUERI AT G L o b

[2018] SGCA 81, Judgment, 27 November 2018, para. 80.
High Court Judgment, supra note 63, para. 194.
Ibid., para. 195.
Ibid., para. 196.
Ibid., para. 197.
Ibid., para. 198.
Ibid., para. 202.
Ibid., para. 203.
Ibid., para. 208.
Ibid., para. 209.
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7B BB, HEM ORISR HEOHBAN S, AL OFPEL RN,

i, BREEEEFGAY THEWIE] 1354 T A 2 I3 FVdih v, 22T, QARMEFED
IR W T 5 [HFOT] (24T 20 MEE 25,

BHPHIINERET 5o LS, [FHHRES L) A, HRORO—HE
KB IO, PRNEEME (BRIZEK) LERIHEUT VW TWwD Lidibiiz v
72O THDHY, L) oIk, RIEFRMEE, SR (19884) DI H1%I2, SADC 489
(1993480 H564:) B & U°SADC BeflprakE® (200145 1584E) 2oL L TBY, [$F
LK E O & ORICHETEE RV Twb  (not reciprocal with) | 728 T&H 2 %Y, TIA
FEER OB TFE I L CTREZ RS 20 TH D, [HERPEFHRH T [
Bl LeoTidzad, &80k ) [MF5] Szl E v ] KT REO I § & 13
Roning

QHBMIED [ZF AN OFEMFER SFHINIEET . ZOEFETET DI,
B E DB ORI T 2 AEOES BT L TWD 2 EpRO LML,
B LOMERI T d 2 AT L EIREOBES RUT 2\ 720, OB & iz & v,

B2, OFEROBEHT 2 FEMNFEHL, EMEIC TR 5] LI3E2 %0, [
PRI () ZAEMR () SADC &y & BT EF 23O (A Lofki#ETH ] ),
[ZNEEK 1 OOREICL-2 (BifE) & TR L <) EREHIFET L L) D1,
{EAICTAREARTH %o J“VSADC HHFT ClIAEBEMIREZ ST 20 F b FHTE 5 DL,
[ Lic#%% SADC FHFH AT 2R 20 b 02 A [FEME] & ak L,
WMo TZEN% SADCHFMBLUMBEHF LOBZHOMN KR LT HI LB TELLMTLHDIE,
TESRCH 201 ™

il 2 DFERFGHIZOWT D, HHFFREF 1458 L 155 AT OMR % 2 2 128
EF, BUCEREFZRL T2 L LT, BHPFTOFRZ NEEE R L TldnZnn®,
F 7, BUIARBFRMEDS T ] 12475 L5, LY boIniRsEFideh L RE—
REZTZ LRy, Zhe [HE] LTHEET S LIEF 250w, SADC 584 58 &
06 OREFEANIMRIHE T, BN REME L ST 2 LIEE 20w, i)y, #%
BB L oFH L, RIZGICIZIHEET 2 00, WEMEIZYZ S AR RE L
B L 22,
9 Ibid., paras. 210-215.
) Ibid., para. 217.
1bid.
Ibid., para. 219.
Ibid., paras. 238-239 & 250-251.
Ibid., para. 269.
Ibid., para. 270.
Ibid., paras. 272 (a) - (b)
Ibid., para. 272 (c).

Ibid., para. 274.
Ibid., para. 276
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[

Gy N T =7 ] PEEGAOUBEIZ S 725 T3

EIRRFIZO VT, LY MEAE EFERIN A L e o 7o 2 EASE ST
WARWE LT, 205 T 2% L1, 723, Swissbourgh 3 & UHEREEMEN IR 5 412
DT, P T (355 oM 00 330 & PR L2 B ST GBS B T L 728, mdRibEIE S S
AT, HEMEE OB S FENAEIIBURIICHER S5 L OBH) &R G5
WaTE LY, RO EFRTHEIIBVTIOMEFHbRLTVR Y,

DLEoBMT, @SEEEIEAR TSR EOMBREHO B2/ 83, T
TEEMEL RN TV L BEL, MPEHIB o255 2 B0 1 L7,

(2) _EEREBTHIR (2018%F)

CEFENE R L, LFRERE (EE A Sundaresh Menon H35) 252018411 H27H 12
e T LYY, LFRkbeid, EEOM @& MR LB A ) 1 L7225, Z ol
FFIIEEE TR EMEPFET Do

FHFNE, FFL Y MRS HEE —HIR L7z L OFER O k% B 72 ¢,
[FegE] Batkico %, FEdins 2 maiEf+ s,

LIS, BWERMEL ToMRERELT, OKEWEE1&L2H Lo [KEME] ©
EFRICENT LI L ITMA, @ [EBEEE #1220 Ao 25 &g EEO
EROWHIZ LY, 2 AE & OB IZHHNNER] (territorial nexus) &4 & 2T 1UT %R 5 7%
Wl ThbL, [HEMEZZAEROEBNICHEE L 2 NER 5T, ZRAMENO R
SR AEEICE, S AEOENE FAFEL, 200 & THTTRERZDOTRITNE RS %
\/\J (104)0

212, FEITRELEGE LHELERIIOWTIE, FOEMEEGET . LIE
Bl 9, FEMEE—RIHEROENORD, 2 2121k 2 RITFHmER & —fam & L
TREFNEL L R2RO D, FE, I (1RGHER) SFRE (2 kIR &
BTG ERITHET OV TV EF 55709 FERERIC L AuE, Wi (4 < R B
SV LTWARLEIER L, TEEREE -, BRNHEEZ (2 KR O) REDO S &5
% &9 e —BANIEAE L v OO TTA IS, FRERTIC 2 ShcE s b s, [
vy &b bEER ] 2 REE AT 2097, Laht>C, PSS IcLCh, FRiEZ
BRI 2 CHRELEZR OB W BErs Y Ve & 22 5 19,

00 Ibid., paras. 291-319. ZM, IWTFMF [HE&ESAMBN BT 2 EINFGESE T 5 o8 F41

— ot — | [EEREA L] 1175 15 (20184:) 177-178F.,

() High Court Judgment, supra note 63, para. 330.
W) Swissbourgh Diamond Mines (Pty) Ltd and others v. Kingdom of Lesotho, [2018] SGCA 81,
Judgment, 27 November 2018 [hereinafter, “Court of Appeal Judgment”].

Ibid., para. 85.

Ibid., para. 99.

Ibid., para. 126.

Ibid., para. 128.

Ibid.
Ibid., para. 132.
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20T, FIRERIETRED [HEROR] B0 icE s, 2ucing, ] %
B 5 (WA 12, ZAREOREMNGE EOHER TR TSR S 42w, St ORI EER
HELEOWRNE, YR % 5 52 0EZTHHE L TV 50, £ 7213 SR O Rk% 7
OEDHIRIIZH & ZF TV ] WIRY , SEE B 2 72 & 2n 00,

INERGFMEICOWTR L &, 2 ORI SADC #HHFTOFEZRIIEE LTWwb &2
2, FHFOMREL Y b 1 EOXLROEINI S 5N, SADC £X DU IE S & U O f#
B ZHIIC L 27200, WFR OB E S BT S8 E D ST 5 e 2 He
Wz TH B WY,

C DT, RFREE BIT 3 £ OV ICSID &40 FOFRME & ZIX Gl SN b, i, B
IZBWTHRD X ) IR TWw 5 12,

BIT OG0 SFREAZ AT B2 HANE () EIRESCEICE - TH L22HEFIT
3& A7, TIUIMKIA L L CAEOITEEMMNICAH L, TOEOEMITEIZ LY R
FEnReCTdH Ho T DWh, BIT LOMEAEIHEA T EB M 27z S v 3 558
HizZzwk)ic8bng,

F 72 ICSID M DWIEB L O T L B HEOREE BT 5 W, LR TR AR
PERMEE S L R ), SR EE % 72 S v,

FHEIZHT L, SADC #HFT COEMBMWFRICOWTIE, [&8kfEtE] & LT, 033
gD THEEY 72 v LIZZEIEY (a continuation or transformation) | & LT, i HAE,
BEMTEIZ Y - AR D B, L L, ENERDEFNL, Wb ER R e
N E AT B A T RPN C B S 2 BEICTH b, R L EBI S W,

PLEX D, B E % 208 M SRR IR S, TR AN Do BB ST [
B (=REEH) BT A RBICHT A IS5 w0, MEROFHE
MR BT L 7218

F7z, WSSk, [HEWEICHEET 285 ] £, TEAN2EEHE L OmIZER

7 - FOTROKEH]) B I U645 (SADC @ HMOHEAE - RNu[R) 1%, HERITH L CH

09  [bid., para. 137. &F B

() [bid., paras. 138-139.

) Ibid., para. 142.

112 Ibid., para. 144.

3 Ibid., para. 154. CLIEIZ DTl ICSID 45896655 1 THIZHUED D % o # T2 DWW TIIHED v
728, FRIELAIBAGRIIE LI SN, SRS ELHEEOGESLELE b,

(14)  Ibid., paras. 163-164.

(15 Ibid., para. 175.

(16 Ibid., paras. 182-184.

{10 Ibid., para. 195.
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[BeEHM Ay b7 =2 | BREFKOUBEIZ S 7255 5%

PEIFHELZEODLLOTIER L, FwTICE LD F VIR T, FEMEE RN
OBIHEMII AW CTH 2 W IHFT OF T E 0 2 BHIFEE 1458 L 155 AfTH
D, W X SADC #HFT 2T 2 2 L1k L Y b OMRILORETSH 210,
ffi©, FEMIESE 658 £ 0275 (REHTFHEB X 0BT~ T 7 ¥ A DOWHER)
&, HEAICERIEZI I T BT 2 BB AR L T, L L, WTFhoHED Z
I L72MR DS NEIOFIRAN F 721 RN E0 S L CRESNLZEZHFELTB Y, M
XN SFHIC [T 5] LIEE2 W,

BRI, ENEFEOZTIZOWTIE, LY MEWE EEDO REEEO AR L 72
E LT, RO mEHEREL 7207,

VD EOBIIZ LY, FiREREE ESEFEEL, MEHIB OB L 25HEE L7z,

. 5347

A. REOFRM &%

A, EBEEENEORE I 2 INEESSH L, REh B0 NYFEOFIEL
HELE ) [REIORER ™I LT, SERDHIO A Z4M L CHEREE % KA
R CTH > 7o TTA OUEDSTLEROMERNG 2 2 B EHE O IT L 7 - 7R pE,
FERORY S MDA TH 5o, Swisshourgh 2547 7% - 72 & OARANY 7 Fikix, —FEE XMk
EIZEDBAESN, ¥V TR UIRERTOMRN LB 5 720 RMEOFHNES X OB
iz, Ly MUEA, EEEEEB L ERERES L DRI ATHH B,

Lo &b, AN TSADC S OMHIZ B L CEEZJBINMIE 2 o 2 & 13572
(LY MREA) & LTd™, ZhAERE (88 E—&kICOoOWTEHO BRI OB T
Hbo FFIZ, BEOEBREEOEMBRIIE A, K13 D7% <L QRO 2 BTk
AETAHILIHEETLLEND D,

112, AUTIZEBREENTOBH T TOFBLMEE o200 L, BifERd i
R 7 BB AT S IR TRE XXMM T d 5 o B 1B O IR TS 16 A 8 < DT L,
L, TIA %l U OO L 72 HR oM e BB L Ok Fhiseims: (ICSID 4
I F M) 12D INA T )y ] FHEThh, &0 UL, BIT

k=

Ibid., para. 198.

Ibid., para. 199.

Ibid., para. 201.

Ibid., paras. 202-203.

Ibid., paras. 205-224.

I [ardgamsc) (Fm) 1775,

Re Wordsworth, Samuel Sherratt QC [2016] 5 SLR 179, para. 47; High Court Judgment, supra
note 63, para. 348; Court of Appeal Judgment, supra note 102, para. 226.
(%)  Re Wordsworth, supra note 124, para. 52.
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TS EEOATL > TSR b ZNAMET A LI TERV, Lo, KETRE
Y%, SRR T ORI v B SR D,

§ 212, RIETI, TUBHSFOFRAEMIE LY k48 SADC 48 DM HE 1 R+ 2 4
F G LT o 227200, [ S & BE O BB 5 % R EET 2 LA U 7es
SR, 1EDPHEEO A Z2#i# L T0nb 2 ERLVHTEICBWTIE, FEEOREIX
LDATIICV, bok b, JUHFICERO IA SEHTRECH 72 LT, HHEs
N7z A FoR#EKENO TA FOFNR L) b ED - 2511, ERBZFOHEIGE
G EbHNEL 0, AMEOHOERNERIBH SN NE TR,

B. ADEH

REOIRARDETRL, BEERD, KEFHIXOUBEDOEHEEE R ORGSR Y 123D
METHFZ &) FEZIEH 2 5 A LRIl H 5. TR 2 RI%IL, ZEBRYIC
5 Y OBUESR D IKAFS 24, RIFTHE SNz, X EoFRES X UFEREN S
FY Lo THEME] 1TSS 508w B, TA —RISEELHSL. 2, (DFE
KRR L Vo [ 2 WIHER] DB EICL 72 ) oL v B E, (22 s
LLOWRTH->TH Lnh b)) HBEIZHHTE S,

(1) 2 WAHER O35 G B 7% 241

B1OMICOE, PEHINNE, FREEFFT I THEROR] 2R LCBY, LT OR
FNIR L CRE R RO B 2 RIHER S F 72 [UBEMEO LRP O 50—H] Th
B LD, L, EERERIE SN EGET 205, ORI BRILRE G & R &
OB OBEEIL (HEME] oK) 12RKDTEY, 2 KRR [HEROF ] 12
GENMIRVE FTIZBRRTW v, BFREREL, THEMSE] 12OV TIZZ OB HE
L7z T, —fkime LT, 2RMHENDS THEROER] ICGFTNE2 2 LE2HFELY,
ORI R L TH Do B LI, EFRERD [HER] W) SECTEBRTL L)1,
— R BE O EFN G T ORI RSB T 2 BRI S F TR N 2
2, BIZAE, BRI X B OBIE L v o) MEIEERR SIS B W, AL LTiRE
WMEEICRENT 5 2 L OB 243 (1 RHER) OFEE b > CTHREMEOGFIEL G
LTLED &, HOPIMPERORR E % 2 N EBEFU DOV CHIBREFEEREARL L7 { 7
Bl REHHE L B 1),

(2) IS RO OFCE I ERE 41
LVMELERLZDIIHE20HTHY, ZHUIBIERAEHZEAORFICED S,

120 FIFBEI0D AL % SR,

120 Rudolf Dolzer & Margrete Stevens, Bilateral Investment Treaties (Martinus Nijhoff, 1995), pp.
45-47.

128 Court of Appeal Judgment, supra note 102, para. 125. See, Zachary Douglas, The International
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[BeEHM Ay b7 =2 | BREFKOUBEIZ S 7255 5%

9, FZEFOFIERMEIE, MECHIE S MBGHH T L > TROTW S, ZIUdEH L
DOHEFTHH Y, B 21 Zachary Douglas 1FKD & 9 1234 512,

FTEFEANIFREN L, ZOENESOPITE, FEREOFEEFTF I TTH £
VEBEOUT T 5. EINESZPITT 2 EHEEZR LIS, ER IO LERE?E
WG L Cnde WmE3E, fIREE, 2 oRENES % 2 A RSN O35 12
3B FERAIRFEFRTS 0L > TEHAT L 2 T 7% 5 2o T OFERYHERY (territorial link)
&, FEEHOHEREL—MORHOBRERD B THIRMIZE L SN TS L
ML, ZOEBIZHREN TV L LE I, HRENOREEEIZB VT, MiYE
2 & 2B BEEEOITELZ T 2 Z EAHIRE o TnE2DTH L,

bolbd, HIHELXRSHEICS NP B & 25 2IEEBTIZZ Vv, #1213 Romak
X ANE AL AREHIEE (20094E) 1X, AA A - 7 ANF A Y 2 BIT D35S
HLIHEE R HE S T, HEIWEICH R ZEOFMN TR SNLLE TR
R LTV 2, Z B0 ARIZFmNICIEE A OMRMETH Y, ik, [
FfRoRILE [EREREE L2 AN s - E R R R FH OB O 512k
HTWh,

T2z, PEEWED [N 125 & 1302 EERT 200 b PETIR RV SRFETO
FEITTIX, REFISN O ZSEEFEC L HEFEDY ) REE oA, FE=ET
DR - BERFE VIO, FIRNEIEES N TV L, 20—, EfE%ED

Low of Investment Claims (Cambridge University Press, 2009), pp.297-298.

129 Zachary Douglas, “Property, Investment, and the Scope of Investment Protection Obligations”,
in Zachary Douglas et al. (eds.), The Foundations of International Investment Law: Bridging
Theory Into Practice (Oxford University Press, 2014), p. 373.

B0  Romak S.A. v. Uzbekistan, PCA Case No. AA280, Award, 26 November 2009 (Mantilla-Serrano

(chair), Rubins & Molfessis), paras. 234-237. £, LA [F& H7EMECH W EIFsE0a8% &
e o> THe% ) #&l2 o To UNCITRAL METFR B 2 HWi61] [JCA ¥+ —7F V] 57
%107 (20104:) 20E . See also, Flemingo Duty Free Shop Private Ltd. v. Poland, UNCITRAL
Arbitration, Award, 12 August 2016 (Van Houtte (chair), Kithn & Townsend), para. 308. £,
PR [H e M Bep I FIRTF2E89 UNCITRAL MhEkFhtlc 813 2 [HeaibnE | e, bl
FHZ X 2 M B ORER O EA I L 27 OER~ORE] [JCA ¥ v —F V] 64455

(20174F) 28-29H.,

1)  Archer Daniels Midland & Tate & Lely Ingredients Americas, Inc. v. Mexico, ICSID Case No.
ARB (AF) /04/05, Award, 21 November 2017 (Cremades (chair), Rovine & Siqueiros), para.
273.

1) Canadian Cattlemen for Fair Trade v. US, UNCITRAL Arbitration, Award on Jurisdiction, 28
January 2008 (Bockstiegel (chair), Bacchus & Low).

19 Bayview Irrigation District et al. v. Mexico, ICSID Case No. ARB (AF)/05/1, Award, 19 June
2007 (Lowe (chair), Gomez-Palacio & Meese III), paras. 112-117.

) SGS v. Philippines, ICSID Case No. ARB/02/6, Decision of the Tribunal on Objections to

112



o (69—1) 48

SR IC OV T, A ESER & WA & b B AT &N IS
Bz ORWTHIE LR &S, S8 E OMERI O FEBE & HIT L7260 % 72209 Aba-
clat X7V E ¥ F 2 A5 BT AR (20114E) (%, [HR%IRE M OHIBFI4 1 12
29 LA OMEIC L 5] LaRTH ) 00, 300G, HIRTHE 3 R AR R &
NBEEZDHONH L,

Swissbourgh FHETIE, EHIETAS 2B HEHE R 2500 & AT v — 5, TG
Pd, FRENEL LR OB BET A ERICES TV D,
FPESERE, ERE ORI OV TR L L CHEBIER 255 LoD, Zhat
g2 k) [EINZEAL (internalise) ] SN72HAIIHTH B RT3, s
ERSEQEPNE~OEA S RON, LYk OIRAT 2L 4RO 7213 T  — 25 )
KA LECOMLEATREVI, L LouFiucek, SE%Ekd S EmsE - o)
22 AEOEN P E L CORRMMIL 2 A+ 2 7% LI FHEZ HI L T2 (5
o 3

SHUSH L, EFREROR L2 [FEEOXRER] LIFUELLOTH L, T
Tbb, [EESEEORRNILER L L CHEBIGER & /K < LT 2 T EBICRE LoD
ZORHEEEDSPRIICE X2 A8E L, YHHAE (5520 (%A) EAFSZR
LTWa ] Baahe LT, BEICo%, ZAEZ2EOEMBEOREICL > ToaAYR

Jurisdiction, 29 January 2004 (El-Kosheri (chair), Crawford & Crivellaro), para. 99. 7272 L %5
Thbo

13  Fedax N.V. v. Venezuela, ICSID Case No. ARB/96/3, Decision of the Tribunal on Objections to
Jurisdiction, 11 July 1997 (Orrego Vicuna (chair), Heth & Owen), para. 41. See generally,
Caroline Kleiner & Francesco Costamagna, “Territoriality in Investment Arbitration: The Case
of Financial Instruments,". ](_mrnal of International Dispute Settlement, Vol. 9 (2018), p. 315.

(3 BIT LoREERRIEA U BIT LoikaiE (Sl 12343 200 MEE %), B
SNIZFOUIFIET Do TIUS XU, [kt ] 13 RGN ZNAGUS O L H S X%
D\, TOMGEL, B, NEATR, B, BESHDVIEEOMTH ) LD, KEHENA
RIZTF &0 DIEH )17\ JACP Axos Capital GmbH v. Kosovo, ICSID Case No. ARB/15/22,
Award, 3 May 2018 (Pinsolle (chair), Feit & Thomas), para. 250. & = Tlfhiod ITA FOEF D
PEMEFZAIEIHEDTED SN TV,

130 Abaclat et al. v. Argentina, ICSID Case No. ARB/07/5, Decision on Jurisdiction and Admissibility,
4 August 2011 (Tercier (chair), Abi-Saab & van den Berg), para. 374.

(39 Christina Knahr, “Investments ‘in the Territory” of the Host State”, in Christina Binder et al.

(eds.), International Investment Law for the 21st Century: Essays in Honour of Christoph
Schreuer (Oxford University Press, 2009), p. 52.

139 High Court Judgment, supra note 63, para. 203.

) Khasake-Mokhethi v Moloi et al. (CIV/APN/73/13) [2013] LSHC 86 (22 August 2013), paras.
45-46.

W) —HNZHEHFRbEENL LT 2L, AAROEEERAROE L OMTIIRESND [#HE
WiE] OfFEPREELZ LI hb, TUHPALTH L LTUE, @FEEE, Aoz b
53, s O TR Li"ﬁblﬂ'ﬁ{ﬂ@.&iﬂii 7 L BT TH Y, [FEl
B WCEEENTL20EHL T TIOENELOWEFMOATH L EHFEL TWzbo Lt s
5o
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BE T RE 72 A2 260 CHEMIE S DR 2 G723 LD ZAIZXIUE,  [EIRRE R OHEF
&, BERWICZAEQENESF E LTRAZZEER IR TH R LY, F¥EE A
EAS 2 & TR PR LA D IR D 12 B CHIER AT 2 S 5o
CDIEMEDPEI R LR TR S 2 EIIAROBEEO HICTIE 20T, TR EHELL
TR, RRRLRLTRICBVTIHRHA SN TN S Z LIIRHTE 2, 20146FD 27 ) 3T
[PFa] 2 A TEET 20V OPORERDP T L TICMEKEH LIZTTE), Wi
Oy 7O [ B2 DEPDPEBEE %o T b, 20 b—HMOMIEL, 454 A
129 [ 13 AEOREFELOTRARA TV LMz S INL ERL, 71U 3
TR U T E A LA E L 22 BRI & o 7o 3R, Z %Y
DB ELBHNTH %o

(3)  FEEAYIFAS

RIZZ OFMEDPZ BT 57 518, $5 BIT (BLOEBFEEDRED L & TOARYFET
HEZ2 Z DA TIA) OUEEIIH L Tldfliod TTA 12 X BB R, ZOmiIc & b s
NDEERIIWLREO AT Z RSP THF VS5 2 Lilh b, FHOWEIRLIERZD
VHEOFHEHIETIEIZ 2D, ZIUIE U THEROENHAL DS L) HIZW 2w LIEE
Byl 2dobknd, ZoOWREEEHERT 5120, B, LMo ITA S EEC (GEL &
LIERIZE DMV TLOAND) BHEFHDA L DURETLLEDIH D, LiL, K
ROYBENGTH A A & OB TIEE=ZENIC Y7 5 L% Mo TTA OMHFE LS Z LG
L2 LRSS, FEOREIIINE LOREED NS,

727EL, SOEEATERRIZ M A OFEGHEOEL L FM SN L 2EMETH . —i
e LTCIE, BIT EOMEMOWESOIUIIZ Y7227, @KIEETFABHE (FRo(a)Ey
LI ORERE B L ODBHIER O L) (GERT 272, @F%ETRE ORI L7
B, EVo e mAREICR S ). KR, OB L U@L OBIRTIE, TTA OUBEANEN
H EOMERIZIED L DOTH 2 piv L) il S5 20, @(b) & DRIFR TIEEFIETG O £k
AR Tofe 2 12 LB SN B 0 @k OB TIE TA LOFEBEAESIEO B 5 &
D, Lo lotik, UHHEOMRMEL LT 2 48N H D,

F72, FERBHOERDRDOONZE LT, RIEO X 912 SREHER O BFUREIE A 12

1) PJSC Ukrnafta v. Russia, UNCITRAL Arbitration, PCA Case No. 2015-34, Press Release, 24
April 2019; Stabli LLC and others v. Russia, UNCITRAL Arbitration, PCA Case No. 2015-35,
Press Release, 24 April 2019. See, Jarrod Hepburn & Ridhi Kabra, “Investigation: Further Russia
Investment Treaty Decisions Uncovered, Offering Broader Window into Arbitrators’ Approaches
to Crimea Controversy”, IAReporter, 17 November 2017 <http://iareporter.com>. MjHJHf & &
INBAZZRS, ML A A A o> R f s R AT 0 U H P THEZE A 0 E LT v b, BGer,
4A_396/2017, Urteil vom 16.10.2018, 4.2. 7272 L, 0 7IixHEAFHFE EFE L T\ 48 d BIT
Lo [ 2EEND EORESF o> TRV RIIEREET %,

) o ML OBRT, 2R, G L TERZHOMIBETIC B 2 FAER & EAN
Forkoe TR [A7avfEikse] 363 - 36475 (20154FE) 959FH,
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L HND LIPS M RIS, MEEMNO ITA PSEFENEE L 2RO ThavnEEI1Ic
1%, HFHEFOSEWMIEL WAICEET 200 E 2L, ZOWE, ENIZBEIT 53
HHEGROHFI T SN2 LM, [P SN2 TTA Db L THEPThbNTVWIUZED
L9 B o7l E T ] B UM TA EOMPEIEAT ) R E A5, KR LEMPEE
DEFENEDS L OEHAEOSE L OB THEE 2 0155,

V. &R T

KT, EBEEETRUEOREL TR L LTMEDSIT HN2DH 5 [TA OUBEIZH L
T IHA Ay T =2 ] OFEIFKIZ LG58 %, Swissbourgh kL v b &) %
R L TR LT &7,

EARYELR I LAUE, HEROMERM ORI S < F THEBIEAENZ TA I2H D, 584
FHEIAZIC L > TENEZMEICEETE 5, A, T AEOENZ Bz 72 EEFH T
DOYBRFEEO [HBEWN] THIPOEERERETLILZHME L TEBLT, Lo
Mo THH () 65 11d872 5 2 wM0, ST-AD & 7V 4 7 & BEHEH) b

(20134) OROHIRIE, Z OBUHEZE B LT 5 47,

FELI L LT, EBEREAEKICZNT20wARcES, ENU0ER THI, EEERE
Thi, H5VIZHRAREANTHN, RIENEEFICT 7 AT LA O Z A LT
FWZRWnEn) ZEEENTII RS RV €9 LIHERIAAL 21218, BARMZEEA
G2 oIz biv,

ZAUIx L, Swissbourgh FAFIIBEROMEMA IIA » v b T — 7 IS TSN AT
BEVER IR L 720 ¥ U W R—IVIRSER EFREROBIEIC L UL, 2 (E@LFEOAEIZL
S TORBIFFHIZYEETE %) A LOEBEROMFNL, [AFEIC#EH S A0 TTA O b
EC HREME] E LTRSS, ARy NT—=ZHIZ [Ny 27y 7] Shb, &G
Rk, ZOHEOREFNEBHMO A b L THFIENGZ 5N, TONTRETIE
Mo [Hit] 238050585, 2, FOUREAELAZTALED [72—-X2]
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